
UNITED STATES ENVLRONMENTAL PROTECTION ~'GENC~~

REGION 8 .. ,I .

1595 WYNKOOP STREET
DENVER, CO 80202-1129

Phone 800-227-8917
http://www.epa.gov/region08

DOCKET NOS.: RCRA-08-2008-0001
RCRA-08-2008-0002
RCRA-08-2008-0003

..

TN THE MATTER OF: )
)

THREE AFFILIATED TRLBES )
and SHARON JACOBS, individually, )
Highway 8 Convenience Store, )

)
THREE AFFILIATED TRffiES )

and YOLAN A BEARS TAIL, individually )
White Shield R~e Store, )

)
THREE AFFILIATED TRLBES )

and DAVE WILLIAMS, individually )
West Dakota S~rvice, )

)
RESPONDENTS )

FINAL ORDER

Pursuant to 40 C.F.R. §22.18, of EPA's Consolidated Rules of Practice, the Consent

Agreement resolving these matters is hereby approved and incorporated by reference into this

Final Order. The Respondents are hereby ORDERED to comply with all of the terms of the

Consent Agreement, effective immediately upon receipt by Respondents of this Consent

Agreement and Final Order.

SO ORDEREI> THIS 1+1- DAY OF ek!1---' 2008.
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UNITED STATES
E VIRONiVm TAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

,.,.. .....
i. , ,

IN THE MATIER OF:

The Three A [[iliated Tribes
and Sharon. acobs, individually,
Highway 8 Convenience Store,

The Threc Affiliatcd Tribes
and Yoland. Bears Tail, individually,
White Shield Ree Store,

The Three Affiliated Tribes
and Dave Williams, individually,
West Dakota Service,

Respondents.

Dockct No. RCRA-08-2008-000 I
Docket No. RCRA-08-2008-0002
Docket No. RCRA-08-2008-0003

CO SENT AGREEMENT

ConllIainant, United States Environmental Protection Agency, Region 8 (EPA), and

Respondent Three Affiliated Tribes (Tribe), Sharon Jacobs, Yolanda Bears Tail, and Dave

Williams, b) their undersigned representatives, hereby consent and agree as follows:

BACKGROUNIl

I. On December 14,2007, Complainant issued Administrative Complaints and

Notices of Opportunity for Hearing (Complaints) to the above-named Respondents alleging

certain violal ions of Section 9006 of the Resource Conservation and Recovery Act, 42 U.S.c.

§ 699fe. and the Underground Storage Tank regulations sel forth at40 C.F.R.PaI1280, althe

West Dakota Service, Highway 8 Convenience Store, and White Shield Ree Store facilities

(hereafter rcfelTcd to collectively as the "'facilities"). The Complaints proposed civil pcnallies

for the violar ons alleged.



2. ursuant to the Order Granting Motion to Consolidate Proceedings issued by thc

Iionorabic Susan L. Biro, Chief Administrative Law Judge, on June 19,2008, the above-

rcferenced proceedings were consolidated pursuant to 40 C.J7.R. § 22.12(a).

3. espondents admit the jurisdictional allegations of the Complaints and neither

admit nor dcny thc specific factual allegations of the Complaints.

4. espondents waive their rights to a hearing before any tribunal, to contest any

issue of law or fact sct forth in the Complaints or this Consent Agreement.

S. This Consent Agrecment, upon incorporation into a final consent ordcr, applies to

and is binding Ilpon EPA and upon Respondents and Respondents' cmployees and/or successors.

This Conscnt .A greement contains all terms of the settlement agreed to by the partics. The Tribe

shall provide a copy of this Consent Agreement to council membcrs and all program officcrs,

directors, cmpl,)yccs, and agents whose duties might reasonably include compliancc with any

provision of this Consent Agreemcnt, as wcll as to any person or entity retaincd to perform work

rcquircd undcr this Consent Agrccmcnt. The Tribe shall ensurc that any contract entercd into to

perform work required undcr this Consent Agreement conforms to its tcrms and conditions.

6. n any action to enforce this Consent Agreement, the Tribe shall not raise as a

defense the failure by any of its elected leaders. officcrs, directors. employecs, agcnts, or

contractors to t;.lke any actions necessary to comply with thc provisions of this Consent

Agrcemcnt.

7. "'ny transfer of ownership or operation of the facilities to any othcr person or
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entity must be conditioned upon the transferee's agreement to undertake the obligations required

by this Consent Agreement, as provided in a written agreement between the Tribe and the

proposed transferee, enforceable by the United States as third-party beneficiary of such

agreement. The Trihe shall give notice of this Consent Agreement to any suhsequent owner or

operator prior to such transfer. The Tribe shall provide a copy of such notice together with a

copy of the I: roposed written agreement to the EPA representati ve identified in paragraph 12(c)

prior to such transfer.

TERMS OF SETTLEMENT

Civil Penalty

8. Respondents consent and agree to pay a civil penally in the amount of five

thousand dollars ($5.000), in the manner descrihed below in this paragraph:

a. Paymcnt is due within 30 calendar days from the date wrillen on the Final
Consent Order, issued by the Regional Judicial Officer. that adopts this
Consent Agreement. If the due date falls on a weekend or legal federal
holiday. then the due date becomes the next business day. The date the
payment is made is considered to be the date processed by Mellon Bank
described below. Payments received by II :00 AM EST arc processed on
the same day, those received after II :00 AM arc processed on the next
husiness day.

b. The payment shall be made by remitting a cashier's or cel1ified check,
referencing the name and docket number of this case for this amount,
payable to "Environmentall)rotcction Agency," to:

US checks by regular
US postal service mail:

Three Mfil iated Tribes
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US EPA Fines and Penalties
Cincinnati Finance Center
PO Box 979077
St. Louis, MO 63197-9000



Federal Express, Airborne,
or other commercial carrier:

Wire transfers:

On Line Payment:

U.S. Bank
1005 Convention Plaza
Mail Station SL-MO-C2GL
Sl. Louis, MO 63101

Federal Reserve Bank of New York
ABA = 021030004
Account = 680 I0727
sWIFr address = FRNYUS33
33 Liberty Street
New York NY 10045
Ficld Tag 4200 of the Fedwire
message should read "D 680 I0727
Environmental Proteetion Agency"

WWW.PAY.GOY
Enter sfo 1.1 in the search field

Open form and complete required
fields.

Copies of the check or wire transfer shall be simultancously sent to:

Amy Swanson
U.S. EPA Region 8 (8ENF-L)
1595 Wynkoop Street
Denver, CO 80202-1129

Tina Artemis. Regional I fearing Clerk
U.S. EPA Region 8 (8RC)
1595 Wynkoop Street
Denver. CO 80202-1129

c. In the event payment is not received by the specified due date, interest
acerues from the date of the final order, not the payment due date, at a rate
established by the Secretary of the Treasury pursualllto 31 U.s.c. *3717,
and will continue to ace rue until the payment is received in full (i.e., on
the 1" late day, 30 days of interest accrues).

Three Affiliated Tribes
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d. In addition to the aeemal of interest specified in subsection e above, a
handling charge of firteen dollars ($15.00) shall be assessed on the 31"
day from the date of the final order, and each subsequent 30-day period
that the penalty, or any portion thereof, remains unpaid. In addition, a six
percent (6%) per annum penalty shall be assessed on any unpaid principal
amount if the penalty payment is not received within 90 days of the due
date (i.e .• the 121 Sl day from the date the final order is signed). Payments
are first applied to outstanding handling charges. 6% penalty interest, and
late intcrcst. The remainder is then applied to the outstanding principal
amount.

e. Respondents agree that the penalty shall never be claimed as a federal or
other tax deduction or credit.

Supplemental Environmcntal Project

9. Rcspondents shall implcment the two supplcmcntal cnvironmental projcets

(SEPs) descr bed below in accordance with the provisions of this Consent Agreement. The two

SEPs arc intended to secure cnvironmental or public health protection and improvemcnts althe

tribally-owned community facilities. Specifically, the Tribe agrees to: (I) purchase and install

Automalic TlI1k Gauge (ATG) systems and sensors to sense the interstice of the tanks and piping

sumps for tilt' Highway 8, White Shield Ree, and MEC Store community facilities at a minimuJll

cost of $30,000 (the ATG SEP); and 2) to establish a hudget line item in the amount of $1.500 to

maintain fin, ncial assurance with the North Dakota Petroleum Tank Release Compensation rund

(State Pund) for the Highway 8, White Shield Ree and MEC Store UST systems for five years

beginning July 1,2008 (FR SEP).

The Tribe will eommcnee performance I' the SEPs upon issuancc of thc Pinal Order by

the Regional Judicial Officer. With regard to the ATG SEP. the Tribe will complete the project

within six months of the Final Order. Fliliding for the FR SEP will be set aside and the financial

responsihilit:' payment for 2008 made to the Stale Fund within thilly (30) days of the Final
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Order, with annual payments made thereaFter to the State Fund no later than June 30 through

Calendar Ye Ir 2012. The Respondents arc responsible for the satisfactory completion of the

SEPs in acccrdancc with thc provisions of this Consent Agrcement. Respondents may usc

contractors i 1 planning and implemcnting the ATO SEP.

10. Respondents hereby certify that, as of the dale of this Consent Agreemcnt,

tlley arc not "'equircdto perform or develop the SEPs by any fedcral, state or local law or

regulation; nor arc Rcspondents required to perform or develop the SEPs by agreement, grant or

as injunctive relief in this or any other case or in compliance with state or local rcquircmcnts.

Respondents furthcr certify that they have not received, and arc not presently negotiating to

receivc, credit in any other enforccment action for the SEPs.

II. Any public statement, oral or wrilten, made by Respondents making refcrence to

thc SEPs shall includc the following language, "This projcct was undertaken in connection with

thc seltlemeut of an enforccment action taken by the U.S. Environmcntal Protection Agcncy for

violations of RCRA."

12. SEP Reports

a. Respondents shall submit a SEP Completion Report to EPA within thirty
(30) days following completion of the final SEP. The SlOP Completion
Report shall comain thc following information:

(i) A dctailed description of thc SEP(s) as implementcd;
(ii) A description of any operating problems encountercd and the

solutions thereto;
(iii) Itcmizcd costs, docul11cmcd by copics of plll'chase orders and

receipts or canceled checks;
(iv) Certification that the SEPs have been fully implementcd pursuant

to thc provisions of this Conscnt Agreemcnt.

Three Affilinted Tribcs
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n. Respondents agree tnat failure to submit tne SEP Completion Report shall
ne deemed a violation of this Consenl Agreement and Respondents shall
become liable for stipulated penaltie' in accordance with paragraph 17
below.

c. Respondents shall submit all notices and reports requircd by this Consent
Agreement by first elass mail to:

Francisca Chambus
Environmenlal Engineer
Technical Enforccment Program (8P-W-GW)
U.S. EPA Region 8
1595 Wynkoop Street
Denver, Colorado 80202-1129

13. Respondents agree that EPA may inspect the facilities, review leak detection

results, and/or contact thc State Fund. at any timc in order to confirm that the SEPs arc consistcnt

with the terlll' and conditions set forth hcrein.

14. EPA acceptance of SEP Completion Report.

a. Following reccipt of the SEP Completion Repoll described in paragraph
no. 12(a) above, EPA will do one of the following: (i) accept the SEP
Completion Report; (ii) reject the SEP Complction Repon, notify the
Respondent, in writing, of deficiencies in the SEP Completion Report and
grant Respondent an additionalthiny (30) days in which to correct any
deficiencies; or (iii) reject the SEP Completion Repon and seek stipulated
penalties in accordance with paragraph 17 herein.

b. If EPA elects to exercise option (ii) above, EPA shall permit Respondent
the opportunity to object in writing to the notification of dcficicncy or
disapproval given pursuanlto this paragraph within ten (10) days of
receipt of such notification. EPA and Respondenls shall have an
additionallhirty (30) days to reach agreement fromlhe receipt by the EPA
of the notification of objection. If agreement cannot be reached on any
such issue within this thilly (30) day period, EPA shall provide a written
statement of its decision to Respondent, which shall be final and binding
upon Respondcnt. Respondent agrces to comply with any requirements
imposed by EPA as a result of any such deficicncy or failure to comply
with the terms of this Consent Agre,·ment. In the event the one or more
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SEP is not complcted as contemplated herein, as determined by EPA,
stipulated penalties shall be due and payablc by Respondent to EPA in
accordancc with paragraph 17.

Con'cctivc Action Order
(Wcst Dakota Scrvicc Facility Only)

15. EPA requests that thc Tribc ped'orm a Ticr 2 Evaluation bascd on thc information

in thc Ticr I evaluation submittcd on April I, 2008.

a. Thc cvaluation should fully dctcrminc thc potential Clll1'ent and futurc
rcccptors and thc actual or potcntial exposure pathways.

b. If thcrc is a risk to rcceptors bccausc of actual or potential complctcd cxposure
pathways, you must do additional work to dctcrminc thc cxtcnt of thc
contami nation.

c. Thc Tribc shall submit thc Tier 2 Evaluation rcquircd by this Consent
Agrecmcnt by first class mail within 45 days of this Conscnt Agrccmcnt to:

Francisca Chambus
Environmcntal Engincer
Tcchnical Enforccmcnt Program (8P-W-GW)
U.S. EPA Rcgion 8
1595 Wynkoop Strcct
Dcnvcr, Colorado 80202-1129

16. If thc Ticr 2 Evaluation indicates that active rcmcdiation is ncccssary, thc EPA

may require Ihc Tribc to submit a corrcctive action plan for rcsponding to contaminatcd soils and

ground watcl. If a plan is rcquired, thc Tribc must submit it along with a schcdulc to EPA for

approval prier to commcncing work. Thc final plan upon approval shall bc rcfercnccd and

incOlvoratcd into this Conscnt Agrecmcnt as Exhibit A. All corrective action work shall bc

performed b) thc Tribc in accordancc with the final plan and schcdule.

Three Affiliatcd Tribes
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STIpULATlm PENALTIES

17. The Tribe shall be liable for stipulated penalties in the amounts set

forth below tJ EPA for failure to comply with the SEP and Corrective Action Order sections of

this Consent Agreement. A violation includes, but is not limited to, failing to perform an

obligation in accordance with any approved work plan or time schedule under the Corrective

Action OnJel section. "Compliance" by the Tribe shall include full and satisfactory completion

of the activit es under this Consent Agreement.

Violation Stipulated Penalt}'

Late Pa}'m~nl of an}'/all $25 per day per outstanding
Stipulated enalties stipulated penalty from due

date

Failure 10 Satisfarloril}' $22,500
Complete SEp (unless the
respondent made good faith
and timel)' efforts to
complete the project and
can ccrtif}' that at least 90%
of the amonnt requin'd to
be spent was expended on
the SEP).

Failure to Spcnd 91 % or $3,000
more of th{ amount of
monc}' reqnircd to bc spcnd
for the project

Failure to I'erform Tier II $25 per day from due date
Evaluation within 45 da}'s
of the Final Ordcr
--
Failure to Suhmit $50 per day
Correctiv(' Action Plan
within 45 da}'s, if required

Three Affiliated Tribes
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Failure to PerroI'm $50 per day
Corrective <\ct ion
According 10 the Work Plan
or Time Schedu(('

18. All stipulated penalties shall begin to accnle on the first day that

performance is delinquent or a violation of this Consent Agreement occurs, and continue to

accrue throufh the rinal day of correction of thc violation.

19. StipulHled penalties shall become owing upon wrillen demand by the EPA and arc

due on Or bebre the 15'h (fifteenth) of the month following the month the written demand is

received. Th~ Tribe shall, as directed by EPA, pay stipulated penalties owing to EPA in

accordance" ith Paragraph 8.

20. EPA may. in the unreviewable exercise of its discretion, reduce or waive

st ipulated peJlalties otherwise due under this ConseJlt Agreement.

GENERAL PROVISIONS

21. Nothing in this Consent Agreement shall relieve Respondents of the duty to

comply with he Act and its implementing regulations.

22. Failure by Respondents to comply with any of the terms of the Consent

Agreement shall constitute a breach of the agreement and may result in referral of the mailer to

the Department of Justice for enforcement of the Consent Agreement and for such other relief as

may be appropriate in federal district court.

23. Nothing in the Consent Agreement shall be <.:onstrued as a waiver by the EPA or

any other fed~rnl entity of its authority to seek costs or any appropriate penalty associated with

Thrc'.' AITilimed Trihes
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any collcction aClion instiluted as a result of Re~pondenls' failures 10 perform pUrSUal1llO lhe

terms of the Consenl Agreement.

24. The undersigned represenlative certifics on behalf of the Respondel1ls lhat he/she

is fully aUlherized to enter inlo and bind lhe Respondenls 10 the terms and conditions of lhis

Consel1l Agr~ement.

25. The partie. agree 10 submil lhis Consent Agreement 10 lhe Regional Judicial

Officer, wilh a requcsl lhal il be incorporalcd inlO a final order.

26. Each party shall bear its own COslS and allorney fees in eonneclion with lhis

mailer.

27. The Consel1l Agreement, upon incorporation il1lo a final order by lhe Regional

Judicial Officer and full satisfaction hy the parties, shall be a complele and full civil selliemenl

of the specifi: violalions alleged in lhe Complaint. Because the Correelive Action Order

componenl of this Consent Agreemenl only penains 10 the WeSI Dakota Service facilily, EPA

may. upon notice 10 and approval by lhe Presiding Officer, close this mailer as pertains 10 lhe

Highway 8 and/or White Shield Ree facilities upon payment of the civil penalty and full and

satisfactory performance of the SEPs SCI f0l1h herein. In this evel1l, the Consel1l AgreemeJlt and

ilS terms will remain open only againsllhe West Dakota Service facility ul1lil such lime as lhe

Corrective A';lion Order is successfully complied with and EPA moves lhe Presiding Officer to

close the cas(.
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UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION 8,
Complainant.

~
-n ..

By: . /, ()~__ .
Mic ad T. Risncr, DireclOr
Matthew S. Cohn. Supervisory Attorncy
Legal Enforcement Program
Officc of Enforcemellt, Compliance

and Environmental Justice

Date:..::L. ({ '/ By: (~l- ,,,, J. L «-.t:
Sharon Kercher, Director
RCRA-CERCLA Technical Enforcement Program
Office of Enforcement, Compliance

and Environmental Justice

THREE AF'FII.IATED TRIBES,
Respondents

Date:_'1--'-....:.)_-.....:o....:.~-=--_

Threc Affilialcd Tribcs
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BY~~~~\
Marcus'Wells, Jr.
Chainllan



CERTrFTCATE OF SERVICE

The undersigned certifies that the original of the attached CONSENT
AGREEMENT/FINAL ORDER in the matters of THREE AFFILIATED TRIBES and
SHARON JACOBS, individually, Highway 8 Convenience Store, YOLANDA BEARS TAIL,
individually, White Shield Ree Store, and DAVE WILLIAMS, individually West Dakota
Service, DOCKET NOS.: RCRA-08-2008-0001; 0002; AND 0003 was filed with the Regional
Hearing Clerk c'n July 7, 2008.

Further, the undersigned certifies that a true and correct copy of the document was
delivered to Amy Swanson, Enforcement Attorney, U. S. EPA - Region 8, 1595 Wynkoop
Street, Denver, CO 80202-1129. True and correct copies of the aforementioned document was
placed in the United States mail certified/return receipt requested on July 7, 2008, to:

Damon Williams, Attorney
Legal Department
Three Affiiated Tribes
404 Frontage Road
New Town, ND 58763

E-mailed to:

Honorable Susan L. Biro
Chief Administrative Law Judge
U. S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (1900L)
Washington, DC 204060

And
Michelle Angel
U. S. Environmental Protection Agency
Cincinnati Finance Center
26 W. Martin Luther King Drive (MS-0002)
Cincinnati, Ohio 45268

July 7,2008 Ju.iL di.uw~
Tina Artemis
Paralegal/Regional Hearing Clerk


